THL'S OPI NI ON WAS NOT__ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1) was not witten
for publication in a law journal and (2) is not binding precedent of the Board.
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ON BRI EF

Before PAK, WALTZ, and KRATZ, Adninistrative Patent Judges.
KRATZ, Adm nistrative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on appeal fromthe exam ner's final
rejection of clainms 8 through 27, which are all of the clains
pending in this application.

BACKGROUND
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The appellants' invention relates to a |liquid detergent
conposition. According to appellants' brief (page 2), the

conposition is storable, has a high viscosity, furnishes a
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washabl e foam and has excellent cleaning ability. The high
viscosity is allegedly achieved without the need for
t hi ckeners, high |levels of surfactant or electrolytes. The
conposition in addition to water conprises four other
conponents including a | ower alcohol, a fatty al cohol sulfate,
an al kyl pol ygl ycoside, and soap in specified anounts and
possesses a specified viscosity. A further understandi ng of
the invention can be derived froma reading of exenplary claim
8, which is reproduced bel ow.

8. A liquid detergent conprising water; and from about
2% to about 10% by weight of a fatty al cohol sulfate, from
about 5% to about 25% by wei ght of an al kyl pol ygl ycosi de;
from about 0.1%to about 9% by wei ght of a soap; and from
about 3% to about 8% by weight of a | ower al cohol, wherein
sai d detergent has a viscosity of from about 400 nPags to
about 3000 nPags.

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed cl ai ns are:

Hughes 4,507, 219 Mar. 26,
1985

Roselle et al. (Roselle) 5, 244,593 Sep
14, 1993

(filed Jan. 10, 1992)
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Clainms 8-27' stand rejected under 35 U.S.C. §8 103 as being

unpat ent abl e over Roselle in view of Hughes.

OPI NI ON
We have carefully reviewed the respective positions
presented by appellants and the examner. In so doing, we
find ourselves in agreenent with appellants that the applied

prior art fails to establish a prima facie case of obviousness

of the clainmed subject matter. Accordingly, we wll not

sustain the examner's rejection for essentially those reasons

! The examiner lists clains 8 through 18 as rejected under
35 U.S.C. 8 103 as bei ng unpatentable over Roselle in view of
Hughes and separately refers to the rejection of clains 8
t hrough 27 as presented in the prior office action paper No.
11 (answer, page 2). The only rejection present in the final
rejection (paper No. 11) is a 35 U S.C. §8 103 rejection of
clains 8 through 27 as bei ng unpatentable over Roselle in view
of Hughes with reasoning that appears substantially the sane
as that presented for the stated rejection of clainms 8 through
18 at pages 2-6 of the answer. The answer (page 6) indicates
that no new ground of rejection is present and neither of the
two apparent separately stated rejections have been so
identified. The brief addresses the single ground of
rejection set forth in the final rejection. In view of the
above, we regard the two apparently separately stated
rejections in the answer to be the result of a reproduction
error and consi der the present appeal as involving only a
single ground of rejection of all of appealed clainms 8 through
27 under 35 U.S.C. § 103 as being unpatentable over Roselle in
vi ew of Hughes.
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advanced by appellants, and we add the following primarily for
enphasi s.

According to the examner, it would have been obvious to
conbi ne the teachings of Hughes and Roselle so as to "
meet the imtations of [a]pplicants' clains in their
entirety" (answer, page 5). In this regard, the examner is
of the opinion that the ". . . broad range of surfactants .
." (answer, page 4) taught by the applied patents woul d have
rendered the claimed conposition obvious as a natter of
choosing ". . . the overlapping portion of the range di scl osed
by the reference

." (answer, page 5). Moreover, the use of Hughes
neutralization systemin Roselle would allegedly formsoap in

situ according to the exam ner, and sel ecting ethanol amounts

to arrive at the clainmed viscosity are each deened obvious to
one of ordinary skill in the art by the exam ner (answer, page
5).

As devel oped in appellants* brief, however, neither of
the applied references teaches or suggests, alone or in
conbi nation, a conposition having all of the particularized

conponents, let alone the relative anounts thereof, which
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conprise the clained conposition. The failure of either of
the applied references to fully denom nate a conposition
including both a fatty al cohol sulfate and an al kyl gl ycoside
as clainmed is noted by appellants (brief, pages 9-12). Wile
Rosel |l e di scl oses a plethora of surfactants which may be
utilized, there is no suggestion in Roselle pointed to by the
exam ner that would [ ead one of ordinary skill in the art to
pi ck out an al kyl glycoside and a fatty al cohol sulfate for
conbination in the relative anounts clained herein in formng
Rosel l e's desired col orl ess detergent conposition. Hughes
does not even disclose a fatty al cohol sulfate or an al kyl

gl ycosi de conponent that is to be used in a detergent

conposi tion.

In addition, the exam ner has not pointed to where
Rosel | e teaches enpl oying a soap conmponent in their
conposition. On this matter, we note that, the exam ner, in
essence, acknow edges that Rosell e does not disclose the
cl ai med soap conponent and viscosity of the clainmed
conposition (answer, pages 4 and 5). Even if we were to accept
the exam ner's prem se regardi ng the obvi ousness of using

soap, via in situ formation, in Roselle based on the conbi ned
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references teachings, it is not seen how one of ordinary skill
in the art would have been directed to al so select the
particul ar conbination of surfactants clainmed herein in the
anounts recited together with a | ower alcohol so as to obtain
a liquid detergent with the clained viscosity.

It is our view that the exam ner has failed to provide
any convincing reasons based on the applied prior art, or on
t he basis of know edge generally available to one of ordinary
skill in the art, as to why the teachings of the references
shoul d be conmbined in a manner so as to arrive at the clai ned
i nvention.
In reviewing the references relied on by the exam ner, we find
that it is difficult to discern on what basis the exam ner
reaches an obvi ousness conclusion with respect to the clai ned
invention. W note that the nere fact that the prior art
could be nodified as proposed by the exam ner is not

sufficient to establish a prima facie case. See In re

Fritsch, 972 F.2d 1260, 1266, 23 USPQ@2d 1780, 1783 (Fed. Cr

1992) .
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Accordingly, we agree with appellants that the exam ner's

rejection falls short of establishing a prima facie case of

obvi ousness.
Since we find that the exam ner has not established a

pri ma faci e case of obvi ousness, we need not reach the issue

of the sufficiency of the evidence in the specification as

al l egedly denonstrating unexpected results. 1n re CGeiger, 815

F.2d 686, 688, 2 USPQ2d 1276, 1278 (Fed. G r. 1987).

CONCLUSI ON

To summari ze, the decision of the exam ner to reject
claims 8 through 27 under 35 U.S.C. 8 103 as being

unpat ent abl e over Roselle in view of Hughes is reversed.
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REVERSED

CHUNG K. PAK
Adm ni strative Patent Judge

BOARD OF PATENT

THOVAS A. WALTZ APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

PETER F. KRATZ
Adm ni strative Patent Judge
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